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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal

Revenue Code in effect when the petition was filed.! Pursuant to

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year in issue,
and all Rule references are to the Tax Court Rules of Practice
and Procedure.
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section 7463(b), the decision to be entered is not reviewabl e by
any other court, and this opinion shall not be treated as
precedent for any other case.

Thi s proceedi ng was comenced under section 6015 for review
of respondent’s determ nation that petitioner is not entitled to
relief fromjoint and several liability with respect to
under paynents of Federal incone tax reported on his Form 1040,

U. S. Individual Inconme Tax Return, filed for 2003,2 2004, and
2005.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts, the supplenental stipulation of facts,
and the attached exhibits are incorporated herein by this
reference. Petitioner resided in Massachusetts at the tinme the
petition was fil ed.

Petitioner was born in Col onbia and | ater noved to Mexico,
where he studied and practiced nedicine. Petitioner married
Xochitl Lagunes Viveros Gallego (Viveros) in Mexico in 1989, and
they had three daughters. Petitioner and Viveros noved to the
United States with their children in 1996. Petitioner’s nedical
credentials were not recogni zed, and he was unable to work as a

doctor in the United States.

2The parties agree that petitioner’s claimfor relief for
the 2003 taxable year is no longer in issue.
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Petitioner worked at various jobs before starting a business
as a sole proprietorship called Norman’s C eaning. Petitioner
was primarily responsible for cleaning clients’ properties, and
Vi veros was responsi bl e for maintaining the business’ financial
records and office.

Petitioner and Viveros provided financial docunents to a
return preparer each February in order to have their Federa
income tax return prepared. In years before 2003, petitioner and
Viveros customarily signed the return at the preparer’s office,
and Viveros wote a check and mail ed the Federal incone tax
return and any paynent due to the Internal Revenue Service (IRS)
Petitioner and Viveros separated sonetine after February 2006.
Viveros remained in the marital home with the children, and
petitioner lived wwth various famly nmenbers.

During the sunmmer of 2006 Viveros informed petitioner that
she had not paid the Federal inconme tax liabilities for 2003 or
2004 and that she had not been paying other personal and business
expenses since the separation.® At sone point, petitioner and
Viveros agreed to sell their house to pay debts. On August 28,
2006, they received $39,059 fromthe sale of the house. On the

foll owi ng day they deposited $41,228.55 into their joint checking

SOn May 29, 2006, the I RS began collection action agai nst
petitioner by issuing a Final Notice - Notice of Intent to Levy
and Notice of Your Right to a Hearing for the 2003 and 2004 j oi nt
liability.



- 4 -

account at Workers’ Credit Union. Between August 29 and Novenber
19, 2006, Viveros withdrew approxi mately $17,000 of the proceeds
to pay various expenses, including clothing, food, entertainnent,
travel, and |odging. On Novenber 20, 2006, Viveros w thdrew
$21,700 fromthe couple’s joint checking account and noved to
Mexico with the three children

After Viveros left with the children, petitioner |earned
that a joint 2005 Federal incone tax return had not been fil ed.
Soon after learning this, petitioner took steps to have a 2005
return prepared and filed.* Petitioner did not conmunicate with
Vi veros about the preparation or filing of this return as a joint
return, and Viveros did not sign the 2005 Federal incone tax

return. Viveros’ 2005 incone was not reported on the return.?®

“Petitioner testified that a 2005 Form 1040 was prepared and
executed by both hinself and Viveros in February 2006. The
record is uncl ear regardi ng whether the 2005 return was actual ly
prepared and executed as petitioner suggested. Petitioner
testified that after Viveros |eft for Mexico he gathered sone of
t he docunents previously used to prepare the 2005 return and took
themto the sane individual who had prepared the couple’s returns
in prior years. There is no independent or documentary evidence
to support the assertion that a 2005 return had been previously
prepared and executed. |If the 2005 return had been prepared in
February 2006, it would seemlikely that the preparer would have
had a copy of the return or sone data related to its preparation.

SAl t hough Viveros worked at Norman’s C eaning, there is no
i ndependent evi dence such as a Form W2, Wage and Tax Statenent,
or Form 1099-M SC, M scel | aneous I ncone, in the record which
reflect that Viveros had incone for the years in issue.
Petitioner’s counsel asserts that Viveros was paid a salary in
2005.
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On or about March 26, 2007, petitioner filed the 2005 Feder al
inconme tax return, reporting a bal ance due.®

Petitioner filed for divorce fromViveros in October 2008.
The divorce was finalized in 2009. The court in that proceeding
found that Viveros withdrew $21, 700 wi thout petitioner’s
knowl edge and ordered Viveros to repay petitioner $10, 950. 75.
The judgnent of divorce nisi stated that petitioner and Viveros
share the tax debt equally.’” Petitioner clains in his anended
petition that he is entitled to a refund of the $11,679.29 he has
paid toward the 2004 liability.?8

On June 9, 2009, petitioner filed Form 8857, Request for
| nnocent Spouse Relief, requesting relief fromjoint and several
liability for taxable years 2003,° 2004, and 2005. Attached to
the Form 8857 was the conplaint for divorce dated October 17,
2008, in which petitioner filed suit for divorce against Viveros

in Massachusetts.

bPetitioner paid this ambunt in installments begi nning on
June 9, 2007. Although petitioner acknow edged that Viveros did
not sign the return, the IRS accepted and filed the return as a
joint return. Executed returns for 2004 and 2005 are not a part
of the record.

"The judgnment of divorce nisi listed the Federal and State
tax debt at the tinme of divorce as $17, 388. 04.

8The parties have agreed that if petitioner is entitled to
sec. 6015(f) relief, he is entitled to a refund of $11,679. 29.

°As previously indicated, the parties have agreed that
t axabl e year 2003 is not at issue.
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Di scussi on

Cenerally, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection, each spouse is jointly and severally liable for the
entire tax due for that year. Sec. 6013(d)(3); Butler v.

Comm ssioner, 114 T.C 276, 282 (2000). In certain

ci rcunst ances, however, a spouse who has filed a joint return may
seek relief fromjoint and several liability under procedures set
forth in section 6015. Sec. 6015(a).

Under section 6015(a) a spouse may seek relief fromjoint
and several liability under section 6015(b) or, if eligible, may
allocate liability according to provisions set forth in section
6015(c). |If a taxpayer does not qualify for relief under either
section 6015(b) or (c), the taxpayer may seek equitable relief
under section 6015(f). The Secretary has discretion to grant
equitable relief to a spouse who filed a joint return with an
unpaid tax liability or a deficiency. Sec. 6015(f)(1); sec.
1.6015-4(a), Inconme Tax Regs. Except as otherw se provided in

section 6015, the taxpayer bears the burden of proving that he or

Opetitioner requested relief under sec. 6015(f). W are
satisfied that he is ineligible for relief under sec. 6015(b) or
(c). Petitioner does not qualify for relief under sec. 6015(b)
because there is no understatenent of tax for the years in issue.
See sec. 6015(b)(1)(B). Petitioner does not qualify for relief
under sec. 6015(c) for 2004 because he requested relief nore than
2 years fromthe beginning of IRS collection activities. See
sec. 6015(c)(3)(B). Petitioner is also ineligible for relief for
2005 for the reasons discussed nore fully bel ow
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she is entitled to section 6015 relief. Rule 142(a); At v.

Comm ssioner, 119 T.C 306, 311 (2002), affd. 101 Fed. Appx. 34

(6th Gr. 2004). Both the scope and standard of our reviewin
cases requesting equitable relief fromjoint and several incone

tax liability are de novo. Porter v. Conm ssioner, 132 T.C. 203

(2009).

As directed by section 6015(f), the Comm ssioner has
prescribed procedures for determ ning whether a spouse qualifies
for relief under subsection (f). The applicable provisions are
found in Rev. Proc. 2003-61, 2003-2 C B. 296.

The revenue procedure sets forth seven threshold
requi renents before the Comm ssioner will consider a request for
relief under section 6015(f): (i) The requesting spouse filed a
joint return for the taxable year for which he or she seeks
relief; (ii) relief is not available to the requesting spouse
under section 6015(b) or (c); (iii) the requesting spouse applies
for relief no later than 2 years after the date of the IRS first
collection activity after July 22, 1998, with respect to the
requesting spouse; (iv) no assets were transferred between the
spouses as part of a fraudul ent schene by the spouses; (v) the
nonr equesti ng spouse did not transfer disqualified assets to the
requesting spouse; (vi) the requesting spouse did not file or
fail to file the return with fraudulent intent; and (vii) absent

enuner at ed exceptions, the inconme tax liability fromwhich the
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requesti ng spouse seeks relief is attributable to an itemof the
i ndi vidual with whomthe requesting spouse filed the joint
return. Rev. Proc. 2003-61, sec. 4.01, 2003-2 C. B. at 297. W
enpl oy these factors when review ng the Comm ssioner’s denial.

Washington v. Comm ssioner, 120 T.C 137, 147-152 (2003); see

al so Schultz v. Conm ssioner, T.C Menp. 2010-233. Respondent

asserts that petitioner fails requirenments (iii) and (vii),
above, for taxable year 2004 and that petitioner fails
requirenents (i), (iii), and (vii), above, for taxable year 2005.

Two- Year Period of Limtations

Respondent initially asserted that the claimfor relief
under section 6015(f) was untinely. After trial but before
rel ease of this opinion, respondent conceded that the 2-year
period of limtations under section 6015(f) does not apply. See
Notice 2011-70, 2011-32 I.R B. 135. In Notice 2011-70, supra,
the IRS stated that effective July 25, 2011, it woul d consi der
requests for equitable relief under section 6015(f) if the period
of limtations on collection provided by section 6502 renmai ned
open. See Notice 2011-70, supra; see also sec. 6015(f). Because
respondent conceded that the 2-year limtation no | onger applies,
we need not consider respondent’s argunment concerning that

t hreshol d requirenent.
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| ncone Attributable to Requesting Spouse

Respondent asserts that petitioner fails threshold
requirenment (vii) for taxable years 2004 and 2005. See Rev.
Proc. 2003-61, sec. 4.01. Cenerally, a requesting spouse cannot
satisfy this requirenent where the incone tax liability from
whi ch the requesting spouse seeks relief is attributable to
i ncone earned by the requesting spouse. There are exceptions to
this general rule, and petitioner asserts that he qualifies for
one of the exceptions.

Rev. Proc. 2003-61, sec. 4.01(7)(c), 2003-2 C.B. at 297,
provi des an exception to the seventh requirenent:

| f the requesting spouse did not know, and had no

reason to know, that funds intended for the

paynment of tax were m sappropriated by the

nonr equesti ng spouse for the nonrequesting

spouse’s benefit, the Service will consider

granting equitable relief although the

under paynment nmay be attributable in part or in

full to an itemof the requesting spouse. * * *
Furthernore, the IRS wll consider relief “only to the extent
that the funds intended for the paynent of tax were taken by the

nonr equesti ng spouse.” |d.

Taxabl e Year 2004

Petitioner alleges that Viveros m sappropriated the funds
fromthe sale of their house and that those funds were intended
to pay the tax liabilities for 2003 and 2004 and to pay various

unpai d personal and busi ness expenses.
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Petitioner and Viveros shared a joint checking account at
Wrkers’ Credit Union. A bank account consists of a promse to

pay by the bank to the depositors. Citizens Bank of M. V.

Strunpf, 516 U. S. 16, 21 (1995). Under Massachusetts | aw,
“shares and deposits may be received and held in the nane of a
menber [of the credit union] with one or nore persons as joint
tenants * * * and any part or all of the shares or deposits and
di vidends or interest represented by joint accounts nay be

W t hdrawn, assigned or transferred by any of the individual
parties.” Mss. Ann. Laws ch. 171, sec. 39 (LexisNexis 2009).

M sappropriation is the “application of another’s property or
money di shonestly to one’s own use.” Black’s Law Dictionary 1013
(7th ed. 1999). Since each joint account holder may w t hdraw any
or all of the funds held in the account, we do not concl ude that
Viveros’ wthdrawal of the funds fromthis account constituted a
m sappropriation.

The funds fromthe sale of the house were deposited by
petitioner and Viveros in their joint account and remained in the
account from August to Novenber 2006. Petitioner had access to
the funds in the joint account. The record reflects that
petitioner did not pay or attenpt to pay the tax liabilities for

2003 or 2004, even after the funds fromthe sale of the house
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were deposited into the joint account.! Petitioner has al so
failed to establish that the proceeds fromthe sale of the house
were specifically earmarked for the paynent of the 2003 and 2004
tax liabilities and not to pay nmarital debts generally. Also, it
is not at all clear that any funds w thdrawn by Viveros were for
her benefit rather than the benefit of the three children.
Petitioner has failed to neet the exception for the seventh
threshold requirenent and is not eligible for innocent spouse
relief with respect to taxable year 2004. Since petitioner has
failed to satisfy the threshold requirenments, we need not
consider the terns of the divorce decree as a factor weighing for
or against relief.

Taxabl e Year 2005

Respondent asserts that petitioner fails to satisfy the
threshold requirenents for taxable year 2005 in that Viveros did
not file a joint return. Petitioner asserts that because he and
Viveros had initially prepared and signed a joint Federal incone
tax return for 2005, it was their intent to file jointly although
the initially prepared joint Federal incone tax return was not
actually filed. Petitioner has not satisfied the Court that the

parties intended to file a joint income tax return for 2005.

11As previously indicated, petitioner did not learn that the
2005 tax liability had not been paid until after Viveros noved to
Mexi co in Novenber 2006



- 12 -
In general, a joint return nust be signed by both spouses.
Sec. 1.6013-1(a)(2), Incone Tax Regs. In circunstances where
both spouses intend to file a joint return, the failure of one
spouse to sign the return will not preclude its treatnent as a

joint return. Estate of Canpbell v. Conm ssioner, 56 T.C. 1, 12

(1971). \Wether the nonsigning spouse intended to file a joint

return is a question of fact. 1d.; Federbush v. Conm ssioner, 34

T.C. 740, 755-758 (1960), affd. 325 F.2d 1 (2d Cir. 1963); Heim

v. Comm ssioner, 27 T.C 270, 273-274 (1956), affd. 251 F.2d 44

(8th Cr. 1958).
The Court may | ook to whether the taxpayers customarily
filed joint returns to determ ne whether a return was intended to

be a joint return. Estate of Canpbell v. Comm ssioner, supra at

12. Although not conclusive, the inclusion of a spouse’s incone
on a return is regarded as a factor supporting a conclusion that

the return was intended as a joint return. Federbush v.

Conmi ssi oner, supra at 756.

Petitioner conceded that Viveros did not sign the 2005
Federal inconme tax return. Petitioner and Viveros customarily
filed joint Federal income tax returns. The record reflects that
Viveros was generally responsible for the famly and busi ness
finances. Assum ng that a 2005 return was prepared and executed
by Viveros in February 2006, she apparently chose not to file a

joint return. Wen petitioner had the 2005 return prepared, he
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was aware that Viveros was living in Mexico; and he could have
contacted her via tel ephone or mail to ask her about filing the
return jointly.'? Petitioner, however, did not contact Viveros,
nor is there anything in the record indicating she agreed or
consented to file a joint return for taxable year 2005, and
Viveros’ inconme for 2005 was not included on the filed return.
We concl ude that petitioner and Viveros did not file a joint

Federal income tax return for 2005; and thus petitioner is not

entitled to relief under section 6015. See Raynond v.

Comm ssioner, 119 T.C 191, 197 (2002).

Even if we were to conclude that the 2005 return was a joint
return, petitioner would in any event be unsuccessful in his
request for innocent spouse relief for taxable year 2005 because
the tax he requests relief fromis attributable to his incone and
he does not qualify for an exception (as previously discussed
wWth respect to 2004). See Rev. Proc. 2003-61, sec. 4.01(a)(7).
Addi tionally, petitioner does not assert, and we do not find,
that Viveros m sappropriated funds intended for the paynent of

the 2005 tax liability.

12Petitioner had Viveros' address and a fam |y nenber’s
t el ephone nunber in Mexico that he could have used to conmunicate
with her.
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Concl usi on

Petitioner is not entitled to relief fromjoint and several
l[tability for 2004 because he has not shown Viveros
m sappropriated funds intended for the paynent of the 2004
Federal inconme tax liability. Additionally, petitioner is not
entitled to relief fromjoint and several liability for 2005
because petitioner did not file a joint Federal inconme tax return
wi th Viveros.

To reflect the foregoing,

Deci sion will be entered

for respondent.




